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Priority No. 15 
REPLY BRIEF OF APPELLANT 
ARGUMENT 
II. DEFENDANT MADE BONA FIDE EFFORTS TO MEET THE 
CONDITIONS OF HIS PROBATION, THEREFORE, THE COURT 
ERRED BY REVOKING DEFENDANT'S PROBATION AND SENDING 
HIM TO PRISON. 
The State claims that Defendant did not make bona fide efforts to fulfil his 
probation obligations, therefore the trial court's revocation order was justified. Defendant 
attempted in good faith to comply with the terms of his probation. Defendant 
demonstrated these good faith efforts in his Appellant Brief. In its Appellee Brief, the 
State cites State v. Spiers. 12 Utah 2d 14, 361 P.2d 509, 511 (1961) wherein the Utah 
Supreme Court stated that M[i]n each case all the surrounding facts and circumstances 
1 
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should be . . . carefully considered by the trial court/' Defendant agrees with the State's 
contention, but asserts that the trial court did not sufficiently consider all of the 
"surrounding facts and circumstances" when it revoked the Defendant's probation and 
sent him to prison. Id. 
In order to justify revocation of probation for failure to comply with probationary 
terms, the trial court must make a finding that the Defendant was willful or intentional in 
his refusal to fulfill the obligations of his probation. See Bearden v. Georgia, 461 U.S. 
660 (1983); State v. Archuleta. 812 P.2d 80 (Utah App. 1991). In his Appellant Brief, 
Defendant cited Bearden as a case supporting his argument that the trial court erred 
because it revoked his probation without just case. The State claims that Defendant's 
situation is not analogous to that in Bearden. The defendant in Bearden made bona fide 
efforts to make payments toward his fine but was laid off from his job and then unable 
to procure other employment despite repeated efforts. Id. at 660. The Supreme Court 
held: 
[I]n revocation proceedings for failure to pay a fine or restitution, a 
sentencing court must inquire into the reasons for the failure to pay. 
If the probationer willfully refused to pay or failed to make sufficient 
bona fide efforts legally to acquire the resources to pay, the court may 
revoke probation and sentence the defendant to imprisonment within 
the authorized range of its sentencing authority. If the probationer could 
not pay despite sufficient bona fide efforts to acquire the resources to 
do so, the court must consider alternative measures of punishment other 
than imprisonment. 
Id. at 672. 
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The Defendant has already demonstrated the bona fide efforts he made to comply 
with the conditions of his probation. See Aplt. Br. at 8-12. The efforts made by the 
Defendant exceeded those made by the defendant in State v. Archuleta, 812 P.2d 80 
(Utah Ct. App. 1991) wherein the defendant made only minimal efforts to obtain funds to 
make payments towards his fine and restitution. In Archuleta, the defendant was 
routinely late making payments and while he did obtain full-time employment at one 
point, he voluntarily quit the job after only a few months. Id. at 82. Archuleta claimed 
that he looked for full-time employment but was only able to find temporary employment 
thus disabling him from meeting all of his financial obligations including his probation 
requirements. Id. 
The situation in the case at bar is quite different because the Defendant has made 
bona fide efforts to meet the conditions of his probation. The Defendant has made 
available all of the documentation within his possession and control thereby complying 
with the trial court's order to provide all of the requested information to the court and tax 
commission. With respect to the restitution and fine payments, the Defendant has 
demonstrated that he has not been in a financial position to make the payments pursuant 
to the probation order. Defendant was incarcerated for the first three months of his 
probationary period and therefore was not producing any income. Thereafter, Defendant 
was terminated from his employment and because of an existing duty to his family 
business was not able to procure an alternate job. 
3 
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Defendant is involved in a family business that has steadily declined since his 
incarceration. Further, the Defendant has not generated any personal income from the 
business with which to make payments towards the fine and restitution. Defendant did 
not seek employment outside of his company because he felt his efforts would be best 
used to increase the company's profitability and therefore earn sufficient income to meet 
his monetary probationary obligations. 
The Defendant was not able to make the $3,000 monthly payments pursuant to the 
probation order. At a hearing held October 31, 2000, the trial court struck the probation 
condition requiring the Defendant to pay $3,000 a month or ten percent of his gross 
income because it was confusing and inconsistent with the court's intent that he simply 
pay something. Defendant was not generating any personal income and therefore could 
not pay ten percent of any gross income or $3,000 monthly towards his fines and 
restitution. The Defendant has demonstrated that he has made bona fide efforts to comply 
with the conditions of his probation, but prior to the revocation of his probation, was 
financially incapable of doing so. 
The other condition of Defendant's probation was to complete fifty hours a week 
of community service for an organization acceptable to the state. Defendant was anxious 
to complete his community service obligation so he contacted the county and was 
i 
provided with a list of organizations to call. The Department of Public Works, the facility 
at which the Defendant ultimately performed his court ordered community service, was 
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on the list provided to him by the community and was the first place that Defendant was 
able to make arrangements (R. 160: 65). Defendant did not intentionally select the 
Department of Public works in order to lfavoid[] the humbling experience that a soup 
kitchen or Salvation Army project may have provided1' as was alleged by the State. Apl 
Br. at 15. The Defendant merely wanted to comply with his probationary obligations and 
began his service with the first county recommended organization he was able to make 
contact with. 
While it is possible that the Defendant has not been able to absolutely fulfill every 
condition of his probation, the Defendant's actions do not rise to the level of willful or 
intentional violations of his probation as required by both the United States Supreme 
Court in Bearden and the Utah Supreme Court in Archuleta. The Defendant provided all 
of the documentation he had within his possession and control to the requesting 
authorities. Defendant did not willfully refuse to pay his restitution and fees and made 
bona fide efforts to acquire the resources to enable him to comply with the requirements. 
Finally, the Defendant actively sought an opportunity to complete his fifty hours of 
community service with a legitimate organization that he thought would be acceptable to 
the court. Any alleged probation violations have not been willful. The ability of the 
Defendant to meet all of the conditions of his probation has been hampered by 
circumstances thus requiring an alternative to the court's extreme and overly restrictive 
order of imprisonment. 
5 
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II THIS COURT HAS JURISDICTION TO CONSIDER THE LEGALITY OF THE 
DEFENDANT'S SENTENCE. 
A. A Defendant Can Raise the Issue of the Legality of His Sentence at Any 
Time. 
This Court has jurisdiction to hear this appeal pursuant to Rule 4 of the Utah Rules 
of Criminal Procedure, whereby an illegal sentence or a sentence imposed in an illegal 
manner may be reviewed at any time. Defendant's sentence qualifies as a sentence that 
can be reviewed under this rule. The sentence was illegal because the trial court did not 
consider the four required statutory factors for the imposition of consecutive sentences as 
outlined in Utah Code Annotated § 76-3-401 (4). The four factors, which are Mthe gravity 
and circumstances of the offenses and the history, character, and rehabilitative needs of 
the defendant" are addressed in the Defendant's Appellant Brief Utah Code Ann. § 76-3-
401(4). The trial court did not adequately appraise the Defendant's circumstances and 
criminal history in light of the statutory factors therefore resulting in a sentence imposed 
in an illegal manner. 
At the sentencing hearing on December 17, 1999, the trial court did not address the 
four statutory factors and simply stated, "These three prison terms to run consecutive to 
one another" (Sentencing Hearing at 45). Because the legality of the manner in which the 
sentence was imposed is being questioned, Rule 22 of the Utah Rules of Criminal 




Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
In addition to the illegal manner in which the sentences were imposed, the legality 
of consecutive sentences in certain situations is questionable. There are limitations on 
circumstances in which a trial court can impose consecutive sentences. See Utah Code 
Ann. § 76-3-401. While the statute does not preclude the imposition of consecutive 
sentences, the effect of such a sentencing option is restricted to guard against oppressive 
and inequitably long sentences. See State v. Swapp. 808 P.2d 115 (Utah App. 1991), cert, 
denied, 815 P.2d 241 (Utah 1991). 
In a recent opinion, the Utah Supreme Court cited Utah Code Ann. 76-3-401(1) 
and a prior ruling that stated, "The statute . . . favors concurrent sentences." State v. 
GallL 967 P.2d 930 (1998) citing State v. Strunk, 846 P.2d 1297, 1301 (Utah 1993). An 
abuse of discretion results when the trial court "'fails to consider all legally relevant 
factors' or if the sentence imposed is 'clearly excessive.'" State v. McCovey, 803 P.2d 
1234, 1235 (Utah 1990) (internal citations omitted). 
The issue on appeal is the illegal manner in which the consecutive sentence was 
imposed. The trial court abused its discretion when it failed to consider the four statutory 
factors in Utah Code Ann § 76-3-401(1) for the imposition of consecutive sentences. 
Consecutive sentences are generally not preferred and should only be designated after 
careful analysis of the circumstances and history of the defendant. The trial court's 
neglect of the factors resulted in an excessive sentence that was imposed in an illegal 
manner. Because the legality of the sentences is being questioned, the Defendant can 
7 
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raise the issue at anytime. Therefore, this Court has jurisdiction to consider the legality of 
Defendant's concurrent sentences. 
B. The Record is Adequate for Review on the Issue of Defendant's 
Sentencing. 
The transcript from the sentencing hearing held on December 17, 2000 is attached 
to Defendant's Reply Brief as Addendum A. The sentencing transcript demonstrates the 
trial court's failure to address the statutory factors necessary to impose consecutive 
sentences. 
CONCLUSION 
Based on Defendant's Appellant Brief and the foregoing, Defendant requests this 
Court release him from prison and reinstate his probation, or remand this case to the trial 
court for re-sentencing in accordance with the statutory factors in Utah Code Annotated § 
76-3-401(4). 
RESPECTFULLY SUBMITTED th i s^p day of DCfdosS 2001. 
GUSTIN, CHRISTIAN, SKORDAS & CASTON 
: G. Skordas 
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IN THE THIRD JUDICIAL DISTRICT COURT FOR 
SALT LAKE COUNTY, STATE OF UTAH 
'•• (T(t% THE STATE OF UTAH, ) \^>\^ PY r l Plaintiff, ) 
-vs- ) Case No. 991905279 
KARL R. ORELLANA, ) HEARING/SENTENCING, 12-17-99 
Defendant. ) 
BE IT REMEMBERED that on the 17th day of December, 
1999, this cause came on for hearing before the HONORABLE 
L. A. DEVER, District Court, without a jury in the Salt Lake 
County Courthouse, Salt Lake City, Utah. 
A P P E A R A N C E S : 
For the State: MARK W. BAER 
Assistant Attorney General 
For the Defendant: JOHN T. CAINE 
Attorney at Law 
From video by: BILLIE WAY, CCT 
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VAJllUCIlSCll 
IN THE THIRD JUDICIAL DISTRICT COURT FOR 
SALT LAKE COUNTY, STATE OF UTAH 
Page 1 
THE STATE OF UTAH, 
Plaintiff, 
-va-
KARL R. ORELLANA, 
Defendant. 
Case No. 991905279 
HEARING/SENTENCING, 12-17-99 
BE IT REMEMBERED that on the 17th day of December, 
1999, this cause came on for hearing before the HONORABLE 
L. A. DEVER, District Court, without a jury in the Salt Lake 
County courthouse, Salt Lake City, Utah. 
A P P E A R A N C E S : 
For the State: MARK W. BAER 
Assistant Attorney General 
For the Defendant: JOHN T. CAINE 
Attorney at Law 
From video by: BILLIE WAY, CCT 
Page 3 
1 understanding is we have a plea of three counts, as the Court, 
2 I'm sure knows, a failure to file tax returns, willful evasion, 
3 which was originally Count 12 of the Information, and the 
4 failure to file wais originally Count I, and a pattern of 
5 unlawful activity to which the Defendant pled no contest, which 
6 was originally our Count 19. 
7 The Presentence Report, I think, speaks in decent general 
8 terms about the underlying facts of the case. Essentially this 
9 Defendant was involved in a number of business operations, in a 
10 number of situations which gave rise to income. He failed to 
11 file his tax return in 1992, which is the specific year to 
12 which he pled. There was also a series, in the State's view, a 
13 long series, of failure to pay on the sales tax and/or file his 
14 quarterly return, which gave - which is the genesis for the 
15 willful evasion charge, Count 12, which he pled to. 
16 And because of the long-standing practice in the State's 
17 view of what happened here, we filed and eventually got a 
18 conviction on that pattern of unlawful activity. So, what 
19 we're proposing here today, Your Honor, is the following: We'd 
20 submit on the agency recommendations here. Let me go through 
21 that, and we'd like to add a few to that 
22 The first agency recommendation is to serve one year in 
23 the Salt Lake County Jail. The State feels that that's a 
24 reasonable solution and a reasonable recommendation with 
25 respect to that particular issue. And the State affirmatively 
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1 PROCEEDINGS 
2 THE COURT: This is the matter of the State of Utah v. 
3 Karl R. Orellana; is that correct? 
4 MR. CAINE: That's correct, Judge, thank you. 
5 THE COURT: case No. 991905279. 
6 This is the time and place set for a restitution hearing; 
7 is that correct? 
8 MR. BAER: That's correct, Your Honor. 
9 THE COURT: Proceed. 
10 MR. BAER: well, it is a sentencing (Inaudible). 
11 THE COURT: Restitution (Inaudible) both. Okay. 
12 MR. BAER: Yep. 
13 THE COURT: Let's proceed. 
14 MR. BAER: well, we have resolved half of it. 
15 THE COURT: okay. 
16 MR. CAINE: we appreciate the Court giving us the 
17 opportunity. We have essentially crafted a stipulation with 
18 respect to the restitution issues, which I will try - maybe 
19 what I will do is let Mark go ahead and go through that. But I 
20 think we'll work, and that will alleviate the need to put on 
21 any testimony with respect to those issues. 
22 THE COURT: okay. 
23 MR. BAER: Judge, let me start - let me take a few 
24 minutes just by way of background so we can hit this with a bit 
25 of running start. What we are here on as far as the State's 
Page 4 
1 recommends probation with respect to any prison time and that 
2 being one of the conditions. 
3 We'd ask that there be a 72-month probationary period. If 
4 the Court rules in this direction, we are looking for the 
5 extended probationary period, in other words, to run a couple 
6 of the probationary periods concurrent because of the nature of 
7 these charges and the difficulty and complexity of the issues 
8 that are going to have to be attended to for some time to 
9 come. And we also would like to have that time to monitor this 
10 Defendant to see that he is in compliance with his businesses 
11 and his personal finances with respect to the Tax Code and Tax 
12 Commission. 
13 Secondly - the second recommendation there in the agency 
14 is: Release from jail, maintain full time and verifiable 
15 employment. We, of course, concur with that. We ask, perhaps, 
16 that there be an addition of 200 hours or more community 
17 service obligation of this Defendant. 
18 The third agency recommendation goes to undergoing a 
19 mental health evaluation. I think that's standard language, 
20 and we don't have any difficulty with that. 
21 The fourth recommendation is to pay restitution at a 
22 minimum rate of 2000. Of course, that would be if the Court 
23 sees fit for the incarceration sentence for the year. That 
24 would be the - we would imagine subject to, perhaps, to that 
25 incarceration period, and it may have to start on his release. 
BILLIE WAY. CCT. 801-1*4-4041 OOloncoin 
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1 Although we think that $2,000 is quite a diminimus amount, and 
2 we'd ask that that be upped; although, we don't know all of the 
3 financial information of this Defendant to be able to make a 
4 full determination of what he's capable of paying. That is 
5 part of the reason that we are here. But we think that 2,000 
6 is certainly diminimus, and it should probably go up from 
7 there. And that would be with respect to the fines and 
8 restitution, Your Honor, because I'll get to the fines in a 
9 minute, which should be fairly substantial. 
10 We'd like to add the following as conditions - as 
11 recommended conditions of probation if the Court moves in that 
12 direction: The first and primary condition that is very 
13 important to the State is that there be full cooperation with 
14 the Utah State Tax Commission, the auditors, the collectors and 
15 so forth. We specifically put into the Statement and Events of 
16 Plea the language that he must cooperate with the Tax 
17 Commission. That is really the gravamen of where we stand 
18 today, the cornerstone, because without that cooperation going 
19 forward, we are never going to resolve the difficulties that 
20 this Defendant has put himself into within the criminal 
21 situation that we've ended up at; plus the Tax Commission is 
22 the best equipped branch of the State that can give a 
23 definitive amount of - can come to the definitive amount of 
24 about how much taxes are owed and penalties and so forth. 
25 I would - in that regard, I would bring the Court's 
Page 6 
1 attention to Utah Statute 59-12-115, which talks about 
2 delinquent payments at least under the sales and use tax, which 
3 indicates that all remedies are cumulative. So, I think we 
4 want to make sure that it's clear on the record today, and the 
5 Court Order, that regardless of how the State rules today -
6 how the Court rules today with respect to restitution, that it 
7 is only cumulative and not dispositive with respect to any 
8 determinations that the Tax Commission might make. And, in 
9 fact, that was clearly spelled out at the time of the change of 
10 plea and in the statement in advance of plea. 
11 Next comes the issue of fines. With tax fraud 
12 convictions, Your Honor, it's a little bit more anomalous than 
13 a standard felony fine, because there are minimum fines under 
14 59-1401. And that - in other words, it is not zero to five 
15 thousand for a third. It is not up to $10,000 for a second. 
16 There are minimums of 1,000 on a failure to file and I believe 
17 1,500 on the willful evasion. 
18 The State is recommending a $5,000 fine on the failure to 
19 file, a $10,000 fine, and it could go up to twenty-five, on the 
20 willful evasion, and $ 10,000 for the pattern of unlawful 
21 activity. At $25,000, given the sheer numbers that we are 
22 talking about income and sales here and the long pattern of 
23 failure to file and failure to cooperate with the Tax 
24 Commission and the laws of the State of Utah with respect to 
25 those issues, we don't think that that's an unreasonable amount 
Page 7 
1 of fine under these circumstances and given the financial 
2 profile of this particular Defendant. 
3 So, on the three charges, again, we'd ask for a $5,000 
4 fine on the first, 10 on the second and 10 on the third. 
5 Under the pattern of unlawful activity statute - moving 
6 to my next point - 76-10-1602, the Court is empowered to order 
7 the costs of investigation and prosecution. And we think 
8 that's also a very important issue, and it also sends a message 
9 to those individuals who would string matters out over many, 
10 many years, as has this Defendant, with respect to 
11 noncooperation with the State and to the State Tax Commission. 
12 Under that pattern of unlawful activity statute, the Court 
13 is empowered and the State would ask that there be an order of 
14 - which reflects those costs of prosecution. Our figure in 
15 that is $18,873, which reflects 922 hours at the going rate for 
16 the investigators in this case; probably is a very low figure, 
17 it doesn't cover any of the actual prosecution time. So, since 
18 this case has been filed, there's been a lot of review, a lot 
19 of - you know, certainly hasn't covered coming to court and 
20 all the rest. This is just investigation costs, the cost of 
21 prosecution that we'd like covered. 
22 I guess, going in hand with the first request, that there 
23 be full cooperation with the Tax Commission, is that this 
24 Defendant maintain legitimate filings with respect to his 
25 corporations. There's been a series of corporations. The last 
Page 8 
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I 1 of the current operation that this Defendant is involved in is 
2 known as Insuite, Inc., and there is some debate as to whether 
3 he's been properly and - filing his quarterly returns with 
4 respect to sales tax, and, of course, we want that as a 
5 condition of any probation that might be ordered in this case. 
6 So, that pretty much, I think, outlines the State's 
7 position. Oh, there is one more thing: I - we are, I think, 
8 in agreement to defer the final determination of sales and 
9 income tax, particularly sales ~ income tax to the Tax 
10 Commission; however, the State would ask that this Court enter 
11 a sales tax deficiency/criminal restitution order in the amount 
12 of $61,459, at least as a preliminary figure subject to 
13 adjustment later down the road. That also, I'd bring to the 
14 Court's attention, is subject to a two-times penalty under the 
15 pattern of unlawful activity statute. 
16 If the Court were to see fit, given the long pattern of 
17 activity by this Defendant in criminal activity, to invoke that 
18 two times penalty, that would be $122,918 figure on - strictly 
19 on the sales tax, again, subject to review by the Tax 
20 Commission. 
21 I think that about sums it up at least at this point. I'd 
122 point out to the Court there are - the State would just 
23 reserve its right to, you know, as the issues come up, to 
24 address those as today's hearing progresses. 
25 THE COURT: (inaudible) Mr. Caine (Inaudible). Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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i 1 MR. CAINE Thank you, Judge. Let me begin - 1 wasn't 
| 2 clear that Mark was going to address the sentencing part now -
3 but let me be clear to the Court on the issue of restitution, 
4 which - so we are clear on what the agreement is, because I 
5 think that sort of dovetails into the other. 
6 There are really two areas of specific restitution: The 
7 first involves the - whether or not Mr. Orellana has an 
8 obligation, a tax obligation, beginning in 1992, and that's the 
9 only - that's the only count to which he has pled, but there 
10 were others that were dismissed that covered the period, 
11 obviously. But from 1992 through this year the issue of 
12 whether or not there is a state income tax liability owed. 
13 What we are doing on that is deferring that amount. Rather 
14 than have the Court enter a specific amount, we are deferring 
15 that, and we have David Ross here who I'll be making reference 
16 to on other matters who is, as you may know, an attorney and a 
17 CPA and works for a company called Merrill Scott (Phonetic). 
18 They are in the process of preparing Mr. Orellana's returns 
19 from 1993, on, and it appears that that will be done by the end 
20 of February. 
21 At that point, obviously, the State would have the right 
122 to audit those and would - and if there is - it's our view, 
123 frankly, that they will show that Mr. Orellana has no tax 
24 liability to the state because of some severe losses that he's 
25 had over this period. 
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1 But, in the event we can't agree on whatever that figure 
j 2 is, we'd come back to the Court and discuss that with the Court 
3 as part of the Court's ongoing supervisory power over this 
4 Defendant in terms of the sentence. So, we are deferring that 
5 now. 
6 The actual tax return that was prepared for 1992 that is 
I 7 the subject of this specific count which was signed and 
8 prepared actually shows a refund due Mr. Orellana of somewhere 
9 in the neighborhood of $16,000. 
110 So, in any event, that's deferred. That's part one of the 
11 restitution order. 
12 THE COURT: How can he have a refund due and owing if he 
113 never paid anything? 
114 MR. CAINE: well, no, that's not true. He did pay 
15 something in 1992. He isn't charged with not paying, you 
16 understand. He's charged with - he's charged with not 
17 filing. And, in fact, his return shows, and I have a copy of 
18 it here which I can submit to the Court - his return shows 
19 that, in fact, he had state income tax withheld during that 
20 particular period. Let me give you the exact amount. 
21 (Discussion off the record.) 
22 MR. CAINE: He actually had Utah Income Tax withheld of 
23 $112,428, and that is on the basis of a Novell W-2. 
24 If I may approach so you can take a look at that? 
25 (Handing). 
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1 Obviously, the State ~ I'm not suggesting that the State 
2 agrees with that, but what I'm saying is that's the - that's 
3 the reason for the deferral of whatever amounts may or may not 
4 be owed. And we are going to be subject to an audit, and we 
5 are willing to cooperate on that and have the returns filed so 
6 that the State can look at them. That's the issue on the 
7 restitution, if there is any, with respect to personal state 
8 income tax. 
9 Now, if the tourt has any questions about that, I'll 
10 address those. 
11 All right. The second issue is the sales tax issue. And 
12 I want to be clear that part of the stipulation here is there's 
13 been an alluding to a substantial period of time and of what 
14 the State considers to be a pattern of activity. The period of 
15 time that we are looking at with respect to the sales tax 
16 restitution - 1 suppose, we can debate semantics over what's 
17 "substantial" - but using documents that have been prepared 
18 by Mr. Van Roosendaal (Phonetic) of the State and that I have 
19 and that we've all looked at and we are going to attach - or 
20 propose to attach to your order, we are looking at a period of 
21 time that runs from approximately March of 1997 through August 
22 of 1998. Actually, with the exception of a couple of entries, 
23 it's really May of '97 through the end of June of 1998, so a 
24 period of about 14 or 15 months. That's the period of time 
25 that we are looking at. 
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1 We have a finite number listing of customers who the State 
2 claims were sold goods through the business that I'll be 
3 discussing with you in a moment, and they have come up with a 
4 figure, and that figure is the $61,000 figure that Mr. Baer 
5 discussed. 
6 And what we've agreed on that, with respect to the 
7 restitution, is that subject to our ability to demonstrate that 
8 ~ that there are sales of services by invoice here in some of 
9 these and sales of - sales out of state that, obviously, would 
10 not be taxable events at least here, that that amount may be 
11 reduced; but that that's the finite figure that we are working 
12 from. We are not talking about sales tax in any other period 
13 or with any other businesses. We are talking about Karl 
14 Orellana dba Insuite, Inc. And just so you'll - if I may 
15 approach, again, this is what we are looking at, so that you 
16 get a flavor of what that is (Handing). 
17 And that is the ~ that's the - essentially, that's a 
18 document prepared by the State that they have provided us and 
19 we have had a chance to review. And that's what we are 
20 agreeing is the starting point, essentially, of the State sales 
21 tax liability, and those are the two specific areas of 
22 restitution that are covered by the plea agreement in this 
23 case. And having said that, that's the agreement as I 
24 understand it, and that's the way we will proceed. 
25 Obviously, the ability of the State to look at records and 
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1 audit and all of that is part of the overall, but that's the 
2 restitution agreement. 
3 Does the Court have any questions about that? 
I 4 THE COURT: NO. 
5 MR. CAINE: All right. Thank you. 
6 I'll move, then, to the subject of sentencing and what our 
7 position is to make some things clear from the record. The 
8 Court is aware from the entry of plea, rather extensive plea 
9 bargain agreement that was used here, that there were certain 
10 recommendations that were made pursuant to that agreement that 
11 the State has made, and Mr. Baer has done that today. We, you 
12 know, appreciate his following the agreement that was made. 
13 One was that there would not be a recommendation for prison in 
14 this case, obviously, by the Defense and by the State, that 
15 there would be, in fact, be an affirmative recommendation 
16 against that. 1 think that issue is one, at least, that 
17 probation also concluded similarly, that they didn't feel it 
18 was necessary to make a prison recommendation. 
19 And I'll state, just parenthetically, that the Court is 
20 not being asked to deviate even in doing that from the matrix, 
21 which was also attached as part of the presentence report, 
22 which places Mr. Orellana in a category of what they determine 
23 to be regular probation. 
24 And that's because, at the outset of a number of things -
25 and I think they need to be stressed here, also -
Page 14 
1 Mr. Orellana, as is evident from the presentence report, is a 
2 44-year-old individual who up until the difficulties that bring 
3 him before Your Honor has lived a life free of criminal 
4 involvement with the courts, and I mean of any kind. His 
5 record is before you - a lack of record, I guess, is a more 
6 appropriate way to say it — is before you in the Presentence 
7 Report. He has nothing. We are not — we are talking — we 
8 don't even have any minor misdemeanor involvement of any 
9 activity in any state in which he has lived. 
10 And that, of course, factors into the sentencing matrix 
11 and is why he comes out in the very lowest category there, is 
12 because of that lack of record and any other kind of criminal 
13 involvement. And I think irrespective of why he's here now, 
14 you bring with you to court, both in a case like this, both 
15 your character and reputation at that point, and the baggage 
16 that you carry. 
17 In this case, at least, in that he brings no baggage. He 
18 brings a life at least that he's — has been devoid of any 
19 problems with the criminal justice system. 
20 Now, again the State has chosen to refer at length in 
21 their presentation today to a pattern of activity and to make 
22 this appear that this is a situation in which Mr. Orellana has 
[23 conducted his life in somewhat utter disregard of his 
24 responsibilities as a taxpayer. 
25 I don't think that's a fair portrait of what's happened 
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1 here, and I think it plays into what I'm going to ask you to do 
2 with respect to sentencing. 
3 Mr. Orellana - and it would be our proffer, and we would 
4 - we would either - we would be able to do this either by 
5 his testimony, by the testimony of Mr. David Ross, who is here, 
6 and by documents which we have which would support what I'm 
7 about to say. Mr. Orellana was for a number of years employed 
8 with a variety of high tech computer software firms culminating 
9 with his employment with Novell — I'm sure the Court is I 
10 familiar with them down headquartered in Utah County - where 
11 he was a ~ they, in fact, acquired a company that Mr. Orellana 
12 owned, brought him in and he became a major figure in the 
13 Novell organization and certainly was earning a substantial 
14 income - and we don't deny that - as reflected on the return 
15 that you've just looked at. 
16 Following the time period that you are looking at on that 
17 tax return, Mr. Orellana broke from Novell, and began to engage 
18 in financing other business entities. He ran an entity himself 
19 called Center Technologies, which, in fact, filed with the j 
20 State and paid appropriate sales tax; engaged in that 
21 business. I 
22 But there did come a period of time that Mr. Orellana i 
23 became involved with an individual named Rob DeKlerk 
24 (Phonetic). And the State and I have different views about Mr. 
25 DeKlerk. And rather than going into that, I would simply state 
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1 the facts. 
2 The facts are that Mr. Orellana originally agreed through 
I 3 some acquisition of product that Mr. DeKlerk had - and he knew 
4 Mr. DeKlerk from their Novell days - agreed to finance Mr. 
5 DeKlerk in a business that Mr. DeKlerk was already in. And 
6 that was the business of selling office products. And what I 
7 mean by that is selling office furniture and going in, in 
8 effect, and setting up an office, a business office that might 
J 9 have different desk locations, computer stations, those kinds 
110 of things in an office. 
11 And Mr. DeKlerk - that was a business that Mr. Orellana 
12 had never been involved in. He had been a high tech computer 
13 software guy. He had no business acumen, if you will, in the 
14 other. Mr. DeKlerk did. And, in fact, had his own company 
15 called RO & Associates doing that. 
16 Mr. Orellana financed Mr. DeKlerk in doing this. And in 
117 the course of doing that, we have the genesis of a business 
18 that has now come to be known as Insuite, Inc., which is the 
19 business that Mr. Orellana presently runs. 
20 During a period of time, and that's the period of time 
21 covered primarily by this sales tax documents that you have 
22 before you, the Spring of 1997 through mid-Summer of 1998. 
23 Mr. Orellana and Mr. DeKlerk had a relationship where Mr. 
24 DeKlerk would, in effect, go out and sell office products and 
25 these kinds of systems. Mr. Orellana would finance, the money 
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1 would come back into one account, that's the Insuite account. 
2 And Mr. Orellana was the signatory on that account, and 
3 was responsible for the monies that came in there. And that — 
4 those monies that you see listed there went into that account. 
J 5 And that, in fact, is what brings Mr. Orellana before the 
J 6 Court. 
| 7 His belief was at the time that - and there are numerous 
| 8 invoices that were made out by Mr. DeKlerk - was that he was 
| 9 not in the business of sales, he was in the business of 
110 financing and was not therefore subject to sales tax. 
; 11 Now, he understands now that because he, in fact, was on 
12 the checking account and he was on - he was the repository of 
13 the money, that irrespective of the legal niceties of what the 
! 14 relationship was, that he was the responsible party and he was 
115 negligent, and he was negligent in dealing with it and that 
16 degree and because of the fact that he's not - he does have a 
17 master's degree, and we are not going to gainsay or try to 
18 present him in a manner that he's not capable of knowing these 
19 things. He should have had a handle on it. But he didn't. 
20 And the fact is that his relationship with Mr. DeKlerk 
21 deteriorated by the late Spring and early Summer of 1998, and, 
22 in fact, engendered a lawsuit between the two of them. And 
23 that lawsuit - and I'll just give you, so that - I've got the 
24 documents here, but to shorten it - Case No. 980909356 before 
25 Judge Barrett here in the Second Judicial - Third Judicial 
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1 District Court, essentially, was a lawsuit that — in which 
2 Insuite, Mr. Orellana, sued Mr. DeKlerk, his wife and other 
3 business entities of Mr. DeKlerk for essentially trying to 
4 raid, if you will, the business that was going on. 
; 5 They were - they were out doing business under Insuite's 
! 6 name in other entities, and they were successful in obtaining 
7 an injunction and also essentially a permanent injunction in 
8 shutting down Mr. DeKlerk, his wife and others associating with 
9 him in conducting this business in the way that he was 
i 10 conducting it, which placed Mr. Orellana in the unenviable 
111 position now of having to pick up the pieces of everything that 
|l2 hedid. 
113 That's been done. And essentially the Court found in 
14 favor of the arguments and the allegations that were being made 
15 by Mr. Orellana in that. And I say that only to say that much 
16 of the extrinsic information that the State got in this case 
17 about whether Mr. Orellana was acting in bad faith, whether or 
118 not he intended not to file, whether or not he intended to do 
19 this in a deliberate, pattern sort of way comes from one 
20 person, and that is Rob DeKlerk. 
21 The documents and all of those things speak for 
22 themselves, and we don't - we don't gainsay that. 
23 But Mr. DeKlerk, I mean, if we - you know, we could have 
24 a two-day hearing in here and have the two of these guys get up 
25 and explain how they feel about each other and their business 
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1 relationship, and you'd be left with a "he said, he said" 
2 situation that you may not be able to resolve. 
3 But, factually, that relationship deteriorated to the 
4 extent that litigation took place, and Mr. Orellana prevailed 
5 in that litigation. And I'll leave it at that. 
6 Based upon that, Mr. Orellana essentially reorganized 
7 Insuite, and Insuite now, there's one company. We've talked 
8 about other entities that Mr. Orellana may have been involved 
9 in, and Mr. Orellana is involved in one entity, Insuite, Inc. 
10 It is an ongoing business. He essentially took over. And then 
11 got into the business of going out and selling office equipment 
12 because he had been involved in the financing end for over a 
13 year and a half. And now that is an ongoing business concern. 
14 And an agreement had been signed earlier with DeKlerk. 
15 DeKlerk violated that agreement. And he - that's been 
16 resolved so that Mr. Orellana is running Insuite. No question 
17 about that. And I don't want there to be any question in the 
18 Court's mind. It's an ongoing business. It's a very highly 
19 regarded business. Has clients like Delta Airlines, First 
20 Security Bank, Zions Bank, where they have been going in and 
21 putting in office systems. 
22 And we have documents - there is some dispute with the 
23 State - but beginning with the Third Quarter of 1998 
24 continuing up to the present time, we have been filing state 
25 returns with respect to sales tax and have made payments to 
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1 sales tax. Some have been estimates, some have been the actual 
2 returns but we are doing that. And he is attempting to operate 
3 this business in a lawful way. 
4 They have employees. They are not contract. They are not 
5 independent contractors as Mr. DeKlerk was. And they are 
6 running an ongoing business. They have a warehouse. They have 
7 a site out at a business park located near Decker Lake. And 
8 the business is highly regarded and has, as I say, some rather 
9 prominent clients. 
10 But Mr. Orellana is the key ingredient in that business 
11 and is running it now. And he is not involved or engaged in 
12 any other collateral activities. That's the business, and 
13 that's what he's doing now as an outgrowth of this situation. 
14 Mr. Orellana, like a lot of folks who obtain either 
15 substantial monies through direct employment or through 
16 investments, has consulted, in the past, attorneys and tax 
17 advisors and has had Mr. Ross and other members of Mr. Ross' 
18 firm, which is essentially a business firm that handles clients 
19 who have the kind of income needs and investment needs that Mr. 
20 Orellana had, Merrill Scott & Associates. They've been 
21 involved in this case going back to ~ at least involved with 
22 Mr. Orellana - going back to mid-1995 and beyond. 
23 And Mr. Orellana has turned over documents to them related 
24 to his financial affairs with respect to both -- particularly 
25 to his own personal income tax. 
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1 There were other individuals, James Turner, a CPA, who 
2 worked on this while he was with Merrill Scott. Mr. Ross is 
3 here. And I would proffer as an individual who is certainly 
4 familiar with the tax laws and certainly familiar with the 
5 legalities surrounding that, as both a lawyer and a CPA, and 
6 has a good reputation in this community, has been practicing 
7 law here for a number of years, formally an Agent with ms, 
8 that he engaged in correspondence, after Mr. Van Roosendaal 
9 initially contacted Mr. Orellana about the problems, 
10 essentially, with his income tax return. 
11 Mr. Orellana actually only spoke with Mr. Van Roosendaal 
12 on one occasion over the telephone for maybe two or three 
13 minutes. But in that course of that conversation, Mr. Van 
14 Roosendaal was advised that Mr. Ross was the one that was 
15 handling these things. And there is correspondence, and I can 
16 submit that to the Court, but it's factual. And I don't think 
17 Mr. Van Roosendaal would disagree between Mr. Ross and Mr. Van 
18 Roosendaal about filing the return, about getting other 
19 documents in and Mr. Ross explaining to Mr. Van Roosendaal what 
20 the difficulties were and why that wasn't being done. 
21 And there have been difficulties to some extent generated 
22 by other litigation that Mr. Orellana has been involved in 
23 (Inaudible) -
24 THE COURT: (inaudible) statements here, Mr. Caine, is 
25 that Mr. Ross said that his client wasn't cooperating in 
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1 process, but that essentially once Mr. Orellana advised Mr. Van 
2 Roosendaal that Mr. Ross and others were handling things, 
3 everything else that took place took place between them. 
4 Mr. - there was never any further meetings between 
5 Mr. Orellana and Mr. Van Roosendaal or anyone else. All of 
6 those things. And he believed and would so testify that those 
7 matters were being handled by these that had employed. 
8 And, yes, we are taking the responsibility that he, too, 
9 may not have been as cooperative with his own hired people as 
10 he should have been. And that's why we are here today. If 
11 that hadn't happened, this would be a civil action in my 
12 opinion. 
13 So, we are not backing off from the fact that we are 
14 taking responsibility, but clearly these other things were 
15 there. And when we are talking about a pattern, I think you 
16 need to know that We have a 15-month period with respect to 
17 sales tax, and we have these tax returns with respect to his 
18 personal income tax that were not filed pending what may be 
19 staggering losses to him and may result that he owes no income 
20 tax liability. 
21 Yes, he should have dealt with this in a different 
22 fashion. And he's being punished for that already by having, 
23 whether there was a guilty plea or a no contest, to now being 
24 convicted of three felonies, in which under the terms of the 
25 plea bargain agreement, may be reduced at a future date to 
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1 complying with the - getting these tax returns filed, and 
2 (Inaudible) the Tax Commission sent another letter. 
3 MR. CAINE: There was that correspondence. And after he 
4 had what I would call a come-to-Jesus meeting with 
5 Mr. Orellana because of some difficulties, that problem was 
6 resolved, and Mr. Orellana turned over all of the documents 
7 they needed. 
8 But part of the problem - Mr. Ross would so testify. 
9 Part of the problem was, is that much of what was happening 
10 here was being to some extent delayed because of a pending 
11 legal action between Mr. Orellana and Hammond where they had 
12 some business dealings. That matter was only recently 
13 resolved. That, again, is a lawsuit filed here; recently 
14 resolved in February of 1999, which, depending on how you look 
15 at it — and that will be the subject, obviously, of this 
16 deferral - Mr. Orellana may have anywhere from a 500,000 to 
17 1.9 million dollar loss that would obviously impact because 
18 Hammond Computers filed bankruptcy, and his claim was a valid 
19 claim that was then lost in that filing. 
20 And so that is the subject, obviously, of further audit. 
21 But these are some of the problems they had. There were also 
22 some the other business entities that Mr. Orellana was involved 
23 in where there were properties bought, sold at losses, and it 
24 was getting all of these things together. 
25 Mr. Ross will testify that this has been an ongoing 
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1 misdemeanors upon recommendation of the State, but right now he 
2 has that to face. That's a substantial penalty. And even 
3 though there have been recommendations to the Court to not 
4 impose a prison sentence, he, obviously, knows that if he, in 
5 fact, does not completely cooperate with the State, get his tax 
6 returns filed, get his financial affairs in further order that 
7 he's already begun, that this Court retains jurisdiction to 
8 impose a prison sentence in this case of a substantial period 
9 of time. To a businessman in the position that he's in, that 
10 in and of itself is a substantial hammer over him. 
11 What we are left with, in my judgment, Your Honor, is what 
12 do we do right now in terms of the presentence recommendation 
13 with respect to Mr. Orellana, and the primary issue of - some 
14 of these are easy: With respect to community service, we think 
15 Mr. Orellana should do whatever community service the Court 
16 would like to impose. In fact, we think he should do more of 
17 that and less of some of the other punitive measures. Paying 
18 fines, those things are appropriate. That's within the 
19 discretion of the Court, and we certainly can't object to 
20 that. 
21 The problematic issue here is the jail sentence. And it's 
22 problematic because if you look at what the State believes here 
23 - and will now use the light of the evidence that best 
24 applies to the State - Mr. Orellana would have a liability to 
25 them of $61,000 or thereabouts in sales tax. He may have a 
BILLIE WAY, CCT, 801-364-4943 991905279 Paee 21 - Pace 24 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
V^UllUGIiaK/lL 
L Page 25 
1 liability to them for state income tax of some amount. They 
2 are suggesting fines, as I added them up, in excess of $35,000, 
3 those kind of penalties. And yet, at the same time, they are 
4 saying - and admittedly they were not bound on this part of it 
5 — that he ought to do a year in jail ostensibly without any 
6 ability or work release to operate his business. 
7 It seems to me that - and I will use Mr. Baer's term of 
8 "diminimus," that destroys, even under — even under the 
9 State's theory of what Mr. Orellana ought to do here to get his 
10 financial affairs in order - one of which is to pay the 
11 restitution that he owes because of his conduct - that, 
12 effectively — and I hesitate in saying - you might as well 
13 put him in prison. Because if the goal here is to have him 
14 operate his business in a lawful way and to be able to generate 
15 income with which to repay what he owes the State, to 
16 effectively shut him down for a year, destroys any of those 
117 purposes. 
118 And to say, "Well, hehastobe-hehastobe told or be 
19 shown that these matters are serious." I can guarantee to the 
20 Court that he understands now after having gone through this 
21 process and the cost to him with his family and other things in 
122 terms of what he's had to do has been extraordinary. He has 
23 the hammer of a prison sentence over his head no matter what 
24 happens here. And to simply say, "Let's put him over there and 
25 then once he gets out, let's make sure he's employed full time 
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1 and pays back the restitution that we'll then determine,1' makes 
2 no sense as a practical matter at all. And if this were a 
3 complete deviation of probation guidelines, then maybe you 
4 could say, "Well, that's one of those things. He has to bite 
5 the bullet." But it's not. 
6 This is a case of a first-time conviction of a nonviolent 
7 offense. The person, the victim here, is the State of Utah. 
8 The victim, to some extent, is himself from his own 
9 difficulties in doing what he was supposed to do. But it is 
10 the State of Utah. And the way they were victimized is from 
11 not receiving the funds that they believe they are entitled 
12 to. 
13 How do they get those? He has to pay them. How does he 
14 do that? He has to run a business which now I don't think even 
15 the State would argue is a viable, ongoing business. But he is 
16 the key. Yes, he has employees. Yes, he has those who are in 
17 sales and who are in charge of making sure the product gets to 
18 where it goes. But he is the prime mover in this business. 
19 And to take him away from there for a year or any significant 
20 time would essentially destroy it. And then you have a 
21 situation of having to start over again, and that's not going 
22 to work. 
23 There are alternatives, but in my judgment -
24 THE COURT: Mr. Caine, don't we have some employees who 
25 have suffered as a result of what he's done? If he fails to 
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1 pay taxes that they are supposed to have withheld, don't we 
2 have some obligations, maybe, that causes them some concerns? 
3 MR. CAINE: well, let's be clear on it. I don't mean to 
4 beg the Court's question. We are not here on any allegations 
5 of failing to pay employee withholding. This is sales tax and 
6 his own personal income tax. 
7 We have agreed, frankly, as part of the - of the 
8 plea-bargain agreement, as you know, to allow them to come in 
9 and make certain that we have complied with employee 
10 withholding. One of the things that will be an issue on that 
11 is that during this period of time that he and DeKkrk were 
12 involved, the 15 months, there were not employees. There are 
13 employees now, and those taxes have been paid and withheld. 
14 So, the damage to the employees would be if that business 
15 shut down because Mr. Orellana couldn't run it. That's the 
16 damage that would take place here. But there is no allegation 
17 in the - in the totality of the counts filed in this case, 
18 even the ones that were dismissed - 1 just want you to be 
19 clear on that - of failing to file employee withholding. That 
20 may not have been clear, but that is the case. 
21 DeKlerk was not an employee. DeKlerk was an independent 
22 contractor, and we have agreement that - that designates that, 
23 that is the question at the time that all this took place. 
24 There are employees there now. In fact, how many employees do 
25 you have, Karl? 
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1 THE DEFENDANT: Fifteen. 
2 MR CAINE: Fifleen employees. And withholding is being 
3 paid on their wages. That's our proffer. And we would 
4 certainly invite the State to look at the filings as part of 
5 their audit. 
6 So, to be specific to the Court's question, if we are 
7 talking about, you know, who gets hurt in all of this 
8 collaterally, 15 employees and their families would be hurt if 
9 this place had to shut down. And that's literally what would 
10 happen. 
11 The alternatives here are, certainly, the fines that have 
12 been imposed or recommended, even by Mr. Baer, the hammer of 
13 the prison sentence if he fails to do any of these things in a 
14 timely fashion or cooperate is there. And in terms of what 
15 should happen to him right now, there are clearly those who 
16 have been in this si tuation and are afforded a sentence which 
17 involves a work release. I understand that where I do most of 
18 my business we do that through a facility that's attached to 
19 the jail. Apparently, there isn't such a facility here now, 
20 but they utilize home confinement with electronic monitoring or 
21 something like that or some other facility. That's what we are 
22 asking that the Court do. 
23 Certainly, do that for a period of time, so that 
24 Mr. Orellana can continue to run his business. That's the only 
25 thing that really makes practical sense here in this kind of a 
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1 case. And I think each case has to rise and fall on its own 
2 particular set of circumstances. 
3 To shut that business down, to remove him from that 
4 business, would not do the State any good at this point, would 
5 certainly not do the employees and would harm Mr. Orellana's 
6 family much more than, I think, is warranted here. 
7 The Court retains all of its ability to place Mr. Orellana 
8 under a very strict set of probationary conditions that he 
9 would have to comply to. And, ultimately, if he does not, can 
10 send him to prison if he doesn't do that. That's certainly not 
11 precluded by the plea bargain agreement and would be 
12 presumptive to even suggest it 
13 So, that's what we are asking the Court do, to impose -
14 we have no ~ I can sit here and aigue about the size of the 
15 fines and all of those kind of things. Mr. Baer has his own 
16 view on those. I think fines are appropriate under the 
17 discretion of the Court. But, again, Mr. Orellana has to have 
18 the ability to pay those. 
19 And to take him out of there for a year, this Court knows 
20 would effectively destroy that business and destroy his 
21 ability. And to be able to say, "Well, he's a resourceful 
22 fellow, he's - can come back after a year and then comply with 
23 all this," this Court knows well, well enough that a person who 
24 has a felony conviction will have a great deal of difficulty 
25 even in establishing his own business again once he essentially 
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1 leaves the business and the word gets out that he's left it 
2 because he's incarcerated. And that word will get out, and 
3 he's dealing with multi-million dollar companies including 
4 local banks and other groups. And it would just not be 
5 appropriate to do that. 
6 Therefore, we agree with the restitution stipulation that 
7 has been presented to you. We agree with all of the 
8 Presentence Report with respect to at least the presentation. 
9 We agree with all of those conditions that have been suggested 
10 by the probation with exception of the jail sentence. 
11 We think there ought to be a way that he can continue his 
12 business under some sort of court-imposed, strict probation so 
13 he can be monitored if the Court — this is not a case where 
14 you have to worry about Mr. Orellana fleeing the jurisdiction 
15 or taking off, there's never been any of that. He has a family 
16 here. He's established. He has a wife and children. His 
17 business is here. Everything is here. He's not going to leave 
18 the country or place himself where this Court would not have 
19 jurisdictional capabilities on him. And there's never been any 
20 allegation in the past that he's done that. He is compliant 
21 with the Court's - whatever the Court's orders are. 
22 In our view, that ought to be an appropriate disposition 
23 here. And we have - as I've indicated, if you have questions 
24 of Mr. Ross or concerns, he is here and prepared to testify. 
25 I've proffered essentially what he would say or any questions 
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1 of Mr. Orellana, we would do that. But, essentially, that's 1 
2 our position. 1 
3 THE COURT: Thank you. 
4 I have reviewed the presentence report in this matter, and 
5 the Court always -
6 Is there something you want to say, Mr. Baer? 
7 MR. BAER oh, let me (Inaudible) if I might, just in 
8 response to a couple of points. I don't want to drag this out 
9 too far, a couple of things the Court should be aware of, may 
10 already be aware of. There was in 19 - both 1988 and 1989 
11 writs of mandate .to this Defendant, you know, to cooperate and 
12 to file his taxes and to work with State Tax Commission. Yet, 
13 we find ourselves here a decade later after, as the Court can 
14 see, a long list of what we believe has been certainly in the 
15 tax realm egregious behavior. He doesn't seem to get the 
16 message. That's the first thing. 
17 The second thing is: I may not have strongly enough 
18 emphasized the agreement, which I want to make sure is 
19 memorialized on the record with respect to the 402. I mean, 
20 depending upon the how the Court rules here today, it will 
21 affect the timing of it. But, certainly, the State is willing, 
22 when everything comes clean from this Defendant by way of 
23 provision of information, payment of any fines, restitution and 
24 so forth, performance of community service, that the State is 
25 willing to enter into that 402 with the Defendant, to step it 
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1 down two steps so he can eventually get these to a misdemeanor 
2 level. And that's important from the carrot-and-stick 
3 approach, certainly. It gives this Defendant that incentive. 
4 I want to make sure that is stated on the record. 
5 A couple of other things, again, I'll try to be brief, as 
6 brief as any attorney can be, which usually doesn't mean a 
7 whole lot. And that would be with respect to discussing with 
8 Mr. Van Roosendaal, who is here in the courtroom today, he 
9 would dispute that there were any sorts of discussions. I 
10 don't think there was that cooperation on the part of the 
11 Defendant. And that is one of the reasons we find ourselves 
12 here today. 
13 And secondly I would like to reemphasize that there is a 
14 long list of failure to files here, or at least the original 
15 allegations have elicited that, and he has pled to the one. It 
16 is that long pattern of activity that as much as anything else 
17 that goes to the pattern of unlawful activity, not - not other 
18 necessary issues that were alluded to by Defense Counsel. 
19 The ~ this case was under investigation for a long time. 
20 This Defendant did not undertake to correct a situation during 
21 that time period, not to mention the exact period of 
22 allegations which gave rise to the charges that bring us here 
23 today. So, we don't see that sort of cooperation by this 
24 Defendant. 
25 We would suggest that at least - we think that the facts 
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1 and the information available to the State and to the Court at 
2 this time would suggest that this Defendant has the present 
3 ability to pay off all of his fines and his restitution and 
4 that the lack of doing of so or the future lack of doing so 
5 would exhibit further behavior not in conformance with what the 
6 State feels should happen in this case. 
7 We don't think home confinement is appropriate. Perhaps 
8 what the Court could fashion would be some sort of a review in 
9 some time where we come back and see what sort of efforts have 
10 been made by this Defendant or at least what things have 
11 transpired in that time with respect to his business and so 
12 forth. And the Court can take that into consideration when 
13 reconsidering, but we'll stay by the recommendation of the 
14 Presentence Report 
15 I do want to let the Court know, it was brought up by the 
16 Defendant issues with respect to the Hammond Computer and 
17 Insuite, certainly. There are two individuals here in the 
18 courtroom. I am not sure that the Court would want them to 
19 speak, but they are here as the Court knows, and that is Mr. 
20 DeKlerk and Mr. Wright. Mr. DeKlerk - Mr. Wright was the 
21 owner of Hammond Computers and some of our original charges 
22 went to the fact that this Defendant did not pay his income 
23 tax, though he did not plead to those charges, so that's why 
24 we'd understand whatever position the Court wants to take on 
25 that. 
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1 Mr. DeKlerk had to do with - with the Insuite operation 
2 and has other contact with this Defendant in case the Court 
3 wishes to hear from him. 
4 I think that about covers it. They're relatively minor 
5 points, but I think the ones that needed to be corrected. 
6 And the last one: I don't believe there is a '92 return. 
7 There may have been some confusion. Maybe the confusion is 
8 only mine. But the '92 return, I don't believe, has ever been 
9 filed, so the Court should understand that. And that's — we 
10 are already here in the 21st Century (Inaudible) -
11 THE COURT: (inaudible) from this-
12 MR. CAINR (inaudible ). 
13 THE COURT: - that there's not been a return filed at all 
14 since 1992, any year whatsoever. 
15 MR. BAER: And that would be the State's position -
16 THE COURT: (inaudible) at this very moment as we sit 
17 here. 
18 MR BAER: (inaudible). 
[19 THE COURT-NO returns have been filed. 
120 MR BAER Thank you, Your Honor. I would ~ I think we 
21 can submit it. 
122 MR. CAINE: I need to make one final comment. It will be 
J23 brief. 
124 THE COURT very well. 
25 MR CAINE: Thank you. 
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1 Mr. Baer says that maybe something could be fashioned that 
2 the Court will review this in two or three months and see what 
3 steps Mr. Orellana has taken to cooperate and all that sort of 
4 thing. But, again, while I believe his comment is 
5 well-meaning, the practicality is, is that he's not going to be 
6 able to do anything in the jail cell if he's not allowed to be 
7 at his business. If he's going to have auditors come out, go 
8 through this books and assist in that, make sure that he's got 
9 these returns and work with Mr. Ross and others, he's got to be 
10 able to do that. You can't wait for a year or even three 
11 months because then we are back in here saying, "Well, he 
12 hasn't done anything." And it doesn't make any sense in this 
13 kind of case. 
14 The tax return that you have in front of you, Mr. Orellana 
15 has believed to this very day, he signed it, as you'll see 
16 there, in 1998, and believed that it was sent in. He signed 
17 mat, verified that was his return. The fact that it wasn't is 
18 a whole other issue, but that's what he did and sent it in. 
19 We told you why the other returns were not filed, what's 
20 going on with than right now. And, again, he's being punished 
21 for not doing that, and so that's why we are here. But I 
22 think, again, to say he's got to do all of these things and 
23 comply but he's got to go to jail first completely destroys his 
24 ability to do that. And you have other ways of monitoring him 
25 that will work just as well. 
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1 THE COURT: well, the concern I have, Mr. Caine, is that 
2 this plea was entered in August. 
3 MR CAINE: Yes. 
4 THE COURT: That leaves us with September, October and 
5 November and half of December. It seemed to me that a person 
6 who's facing the possibility of 35 years in prison would do 
7 something about getting his act together before he came before 
8 the Court and asked for leniency instead of sending an official 
9 version of the offense is, is that, "I haven't done anything 
10 wrong in my life. This is only a civil matter, and I shouldn't 
11 be punished for this. And I am a righteous and upstanding 
12 citizen who not only doesn't owe the State money, but the State 
13 owes me $10,000." 
14 And then to stand here and say that, "I haven't gotten 
15 around to filing my tax returns because I don't know why. I 
16 guess, I'm too busy doing something else that" - and I even 
17 sit down and meet to get them done, offends me. And I want to 
18 know why he hasn't done it. 
19 MR CAINE: well, I will let him tell you. 
20 THE COURT: well, you better let him tell me. 
21 MR. CAINE-All right. Go ahead. 
22 THE DEFENDANT: Should I? 
23 THE COURT: stand up, tell me. 
24 THE DEFENDANT: Your Honor, in 1993 - 1 left Novell in 
25 1992. The tax returns that you see, we believe, have been 
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1 filed accurate for the 1992 reflection of the income that I 
2 had. In 1993,1 reviewed business because I didn't work in 
3 1993, other than closing down a partnership our family had been 
4 involved with for a couple of years. And I had no active 
5 income, and I had no actual day-to-day activity in the 
6 partnership. 
7 But, in '93,1 was approached by a company. That company 
8 had, at the time when I sat down with the people who were 
9 financial advisors here that we hired, they advised me that 
10 because of that operating income or loss from that company and 
11 that if we acquired that, we could operate that and fund it for 
12 the following year profitably. 
13 We added ~ at that time, sir, we added a million dollars 
14 in cash. We added a multi-million dollar line of credit to it 
15 to make that company a vital company. That company in 12 
16 months went from basically no revenues as a new entity to 
17 multiple millions of dollars in income. 
18 THE COURT: (inaudible) returns filed for that? 
19 THEDEFENDANT: Sir? 
20 THE COURT: And we don't have any returns filed for that 
21 company? 
22 THE DEFENDANT: That was just settled in February of this 
23 year, Your Honor. The actual settlement didn't take place 
24 until February, which I agreed to and paid. 
25 The losses were, at the time, one point nine million 
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1 THE COURT: Are these all the corporations that you have? 
2 THE DEFENDANT: No, sir, there were - one of them was a 
3 corporation that was owned by our family partnership. Second, 
4 was a company that was created to actually provide funding and 
5 receive capital for this business. And when we elected to get 
6 into the office furniture business, we - we made an additional 
7 investment of approximately $700,000 at that time that we 
8 borrowed and put into the business. That is the business that 
9 we currently operate. 
10 Prior to that, we just funded the wholesale purchase of 
11 these products for a period of about approximately 11 months or 
12 so. 
13 THE COURT: Are you saying during this whole period of 
14 time you didn't have any income? 
15 THE DEFENDANT: No, sir, I didn't have income from that at 
16 all. It's only been in the last ~ since May of last year that 
17 I've had some level of income. Today that income is about 
18 $4,000 a month. 
19 THE COURT: very well. 
20 Anybody else want to say anything? 
21 I guess, not. 
22 MRCAINE: Thank you. 
23 THE COURT: Yes, sir, who are you? 
24 MR WRIGHT: My name is (Inaudible) Wright (Inaudible) 
25 does anyone else want to say anything and I don't know if that 
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1 dollars. So, in both 1993 and 1994, a period through 1995 when 
2 it was finally closed in the first quarter of 1995 (Inaudible) 
3 and which was the only income or opportunity that I would have, 
4 the losses that we lost are (Inaudible) lost the investment 
5 that we made in that business which, based on what I was 
6 advised, was an operating loss that would cover any kind of 
7 income that might have been accrued during that time and 
8 carried forward for a period of three years. 
9 In 1995, sir, we did not have additional income, either. 
10 In fact, that year we were in litigation in regards to this. 
11 We made an attempt to start another business to which we funded 
12 with the balance of the funds that we had. That business was 
13 ultimately closed, and it put it in voluntary bankruptcy by two 
14 venders at the end of approximately a year and a half effort to 
15 try to resolve the outstanding balances that we had. 
16 And the - the - the - the February of this year 
17 finalization of that and final payment has been made to settle 
18 that action. And we still carried forward all of the losses 
19 that are associated with that. 
20 Based on the review both before we took these actions, 
21 during and after these actions, that's where we are with 
22 these. 
23 We have provided the information. When we provide 
24 information for 1992, we turn to (Inaudible) you have before 
25 you; 1993, 4 and 5 information was also provided. 
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1 included myself? 
2 THECOURT: It does. 
3 MR WRIGHT: I apologize for my attire. I didn't realize 
4 I would have the opportunity to address the Court. 
5 I listened to Mr. Orellana's explanation to you as to why 
6 he did not file his taxes, and I recognize also that today we 
7 are here specifically for that purpose, for his taxes. 
8 I have personal knowledge. There was no investment, one 
9 point nine million dollar loss in Hammond Computers. He had no 
10 stock ownership and not one penny invested. I have very 
11 personal knowledge of that, because I was a hundred percent 
12 stockholder from whom he walked out with four and a half 
13 million dollars in cash, six million dollars in inventory in 
14 1995. 
15 If I stay focused on the issue as to taxes here: I have 
16 had what I would call very specific tutelage from Mr. Orellana 
17 during his employment at my company as to not to pay his taxes, 
18 not to file his taxes and for my company, not to file mine, 
19 either; which we did file because I said, "That's a great 
20 story, but if that's what the attorneys say to do, that's what 
21 we do, because we give accountants and attorneys that 
22 opportunity." 
23 I recognize the minimal nature of the charges that are 
24 here, and I don't mean to minimalize the charges. But I mean 
25 to say that from my personal experience and my personal 
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1 contact, knowledge and employment of Mr. Orellana, these issues 
2 are a very, very small piece of Mr. Orellana's pattern of 
3 behavior. And the moment here, as a matter interest, because 
4 my life, my family's life was destroyed. My entire net worth 
5 of nine million dollars was destroyed through my meeting 
6 Mr. Orellana and having business dealings with Mr. Orellana. 
I 7 As to the other gentleman here and his business dealings 
8 and the story that I heard about that, I didn't — I don't have 
9 to be aware of what happened or have been there to know what 
10 happened because I lived through it and I've seen it before and 
II after and would urge the Court to take that into account as you 
12 make your decisions. 
13 THECOURT: Thank you. 
14 MR. WRIGHT: Thank you. 
15 THECOURT: Anyone else? 
16 MR CAINE: well, I'd like to respond to that, Judge. 
17 THE COURT: Go ahead and respond. 
18 MR CAINE: This is a - you know, if we are going to 
19 dredge up all the bad blood between Mr. Orellana and these 
20 other people - this case wasn't involved here. But I'll tell 
21 you — and if you'd like to see them, I'll walk you to the 
22 clerk's office and get you the court records. 
23 There was a lawsuit between Mr. Orellana and this 
24 gentleman through Hammond Computers. Mr. Orellana sued in that 
25 lawsuit, obtained a judgment and that, of course, put Mr. 
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1 ~ Hammond Computers into bankruptcy where he lost that. 
2 There were legal issues between these individuals that were 
3 resolved in a court, and Mr. Orellana prevailed. There is, 
4 obviously, some hostility there and some bad feeling, but, I 
5 mean, this is not a situation where you have somebody walk in 
6 here and said, "Yeah, I have — you know, I have all kinds of 
7 knowledge and I don't have clean hands — I have clean hands." 
8 That isn't that situation. And to put any kind of weight on 
9 that kind of testimony I think would be improper. 
10 MR BAER: And for the record on that particular point, 
11 Your Honor, I just want the record to reflect the State did not 
12 ask Mr. Wright to come here today. I think under the victim — 
13 for potentially under the Victim's Rights Act and maybe 
14 under - well, really, under sentencing statutes would indicate 
15 that the Court may consider anything that it may feel 
16 relevant. But, you know, he has a - the Court, obviously, can 
17 defer and allow him to speak, but he was not asked to come here 
18 to the State, and the State doesn't sponsor that. That doesn't 
! 19 mean we disagree necessarily with what he said, but it is not 
20 — it was not at the State's behest that he was here today. 
21 MR CAINE: well, he is also not a victim in this action, 
122 either, so Victim's Rights wouldn't apply to him. 
123 THECOURT: well, I've reviewed this file. I've reviewed 
24 the presentence report. And, I guess, I always sit back here 
25 and find it interesting that individuals who commit 
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1 white-collar crimes feel that they somehow should not be 
2 punished because white-collar crimes only hurt the State or 
3 some business' or somebody's pocketbook, and it is not the same 
4 as injuring the person physically. And I don't buy into that, 
5 Gentlemen. 
6 There can be a lot of damage done by white-collar 
7 criminals. I think we see that all time in this country. See 
8 it all the time in this State. And what I look at here is an 
9 ongoing pattern of activities that are criminal. I don't think 
10 there's any question whatsoever. The Defendant in this matter 
11 is engaged in a long-term pattern of criminal activity. 
12 Even after he entered his plea, he hasn't bothered to take 
13 advantage of the opportunity to get things straightened out. 
14 He tells the Presentence Report that he didn't do anything 
15 wrong, he's never done anything wrong. T m owed money, 
16 everybody owes me money." When the fact of the matter is it 
17 appears from the Tax Commission's records that he owes over 
18 $180,000. 
19 The question becomes what should we do with a person like 
20 this? 
21 The State is saying, "Well, let's not put him in prison 
22 because we won't get our money. More important for us to get 
23 our money than he go to prison." And his attorney is saying, 
24 "Oh, money is more important than prison and anything." I 
25 don't know if that's true or not. 
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1 And I'm sitting here saying, "Why shouldn't he go to 
2 prison?" 
3 So, what if the State doesn't collect its $ 180,000. Maybe 
4 Mr. Orellana should pay the price for engaging in this kind of 
5 activity for a period of many years. Then it comes time to pay 
6 that price. 
7 Then I hear, "Well, if you put him in prison, then his 
8 business is going to go down and these poor 15 families arc; 
9 going to suffer because the judge sticks him in prison for 
10 doing what he should be punished for." 
11 So, I guess what I'm going to do in this matter is I'm 
12 going to see just exactly how Mr. Orellana is going to 
13 perform. And this will be the sentence of the Court: 
14 Count No. I, Failure to Render, Sign or Verify Tax Return, 
15 a Third Degree Felony, that he is sentenced to not less than 
16 zero nor more than five years at the Utah State Prison; pay a 
17 fine of $5,000 plus a surcharge of 85 percent on top of that. 
18 Count No. XII, willful Evasion of Sales Tax, a Second 
19 Degree Felony, that he serve not less than one nor more than 
20 fifteen years at the Utah State Prison and pay a fine on that 
21 matter of $10,000 plus an 85-percent surcharge. 
22 Count No. in, Engaging in a Pattern of Unlawful Activity, 
23 a Second Degree Felony, that he serve not less than one nor 
24 more than fifteen years in the Utah State Prison and pay a fine 
25 of $10,000 plus a surcharge of 85 percent on top of that. 
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1 These three prison terms to run consecutive to one 
2 another. 
3 And I'm going to stay the imposition of the prison upon 
4 the following terms and conditions: That Mr. Orellana pay 
5 restitution in the sum of $180,000 as adjusted by the Tax 
6 Commission up or down as the case may be; that he pay $18,873 
7 in investigative costs involved in this matter; that he pay -
8 that $180,000,1 believe, includes the $61,000 in sales tax. 
9 I'm going to also impose a $61,459 penalty on top of that 
10 $61,000 sales tax. 
11 THE CLERK: I am sorry 61 (Inaudible). 
12 MRCAINE: could I just inquire, on the 180, are you -
13 THECOURT: That's included in the $61,000. Well, let's 
14 make it — let's separate it out. 
15 MR. CAINE: (inaudible) is that what you are saying? 
16 THE COURT: Let's make it clear. The $118,188.33 that the 
17 State alleges that he owes as income tax for 1992 will be 
18 assessed. The $61,459.02 for sales tax that he's collected and 
19 not forwarded to the State will be imposed as well as a 
20 $61,459.02 penalty for failing to do that. I'll suspend the 
21 other $61,459.02. 
22 MR. CAINE: But on the income tax, that's subject to 
23 (Inaudible) ~ 
24 THECOURT: Yes. 
25 MR.CAINE: -review. Okay. All right. 
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1 THE COURT: AS I said before, subject to review either up 
2 or down. He also has his income taxes for every year since 
3 1992 that will be included in this matter. 
4 MR. CAINE: okay. 
5 THE COURT: Mr. Orellana will pay a monthly payment on his 
6 taxes and fines and fees at a rate of not less than $3,000 or 
7 10 percent of his gross income, whichever is greater. 
8 He will be on probation for 72 months in this matter. 
9 He's to do 500 hours of community service at a rate of not less 
10 than 40 hours a month. 
11 He is to serve one year in the Salt Lake County Jail; 
12 commitment to issue forthwith. And I'll give you a review 
13 matter in 60 days. 
14 MR CAINE: so, that I'm clear on this, Your Honor, what 
15 does — in terms of making the payments, doing that, are you 
16 saying you'll see how he does. What do you expect him to do in 
17 the 60-day period? 
18 THE COURT: I want to get a report from the jail to find 
19 out what he's doing down there. And then I assume that he's 
20 going to set up his mental health evaluations while he's in 
21 jail. 
22 MR. CAINE: All right. 
23 THE COURT: Maybe do those while he's there. 
!24 MRCAINE: okay. 
25 THE COURT: Get his tax returns prepared. 
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I 1 MR CAINE: okay. 
I 2 THECOURT: And get them filed. I expect that he should 
3 be doing those kind of things. If he doesn't want to do that, 
4 then at the end of 60 days, when we are back here, I'll 
5 determine whether or not that he's in violation of the terms 
6 and conditions of the probation that he's on and determine 
7 whether or not he should go to prison instead of being released 
8 from jail. Because if he's going to be released from jail 
9 after 60 days, he's going to be on home confinement with a 
10 monitor. 
11 MRCAINE: okay. 
12 THE COURT: Are there any questions? 
13 MR CAINE: NO questions. The only thing I would ask is 
14 that he be given a few days to at least make some arrangements 
15 with his business. His wife and family are out of town for the 
16 Christmas Holiday and - back East with some relatives. And we 
17 obviously need to take care of some things if he's going in for 
18 the 60 days. 
19 THECOURT: very well. 
20 MR CAINE: You know, we could, in all - obviously, 
21 whatever the Court feels is fair. 
22 THE COURT: Today is the 17th. He may report to jail on 
23 December the 22nd at 9:00 a jn. If he doesn't report to jail, 
24 Mr. Caine, that would be a violation of terms and conditions of 
25 probation. A one million dollar bench warrant will issue for 
Page 48 
1 his arrest, and then we'll address what we should do with 
2 that. 
3 MR CAINE: All right. 
4 THE COURT: probation will be supervised through AP&P for 
5 the entire time that he's on probation. 
6 MR CAINE: Thank you, Your Honor. 
7 THE COURT: Thank you. We will be in recess. 
8 MR BAER Thank you, Your Honor. 
9 THE COURT: Need a clarification of what I said? I 
10 thought I was pretty clear, but I will - I will go over it 
11 again. 
12 MRCAINE: I take-
13 THE COURT: The restitution issue -
14 MR CAINE: YOU have (Inaudible). 
15 MR BAER NO, actually the - a couple of primary things 
16 - speaking to your clerk I wanted to make sure that - well, 
17 first of all, I think we need to set a date and time for that 
18 60-day review just to leave it open. We have got everybody 
19 here. It saves notice. It saves confusion. The Defendant 
20 will give a date and time, and that's the first thing I think 
21 we have to make sure to clarify for that review. And also ~ 
22 and, obviously, there will have to be a transport at that 
23 point. It will be clear ~ 
24 (Videotape Runs Out.) 
25 
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I, BILLIE WAY, CCT, do hereby certify that I am a 
Certified Court Transcriber in and for the State of Utah; 
That I reduced the proceedings aforesaid to print from 
videotape to the best of my ability; 
I further certify that I have no interest in the event of 
this action. 
WITNESS MY HAND this the 9th day of October, 2001. 
(Signature) 
^muE WAY, CCT /^r^ 
BILLIE WAY is a Certified Court Transcriber 
working under my d 
UMl 
CECILEE WILSON, CSR, RMR, CRK 
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